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§601.100 Purchasing policy.

The Postal Service acquires property
and services pursuant to the authority
of 39 U.S.C. 410.

§601.101 Effective date.

These regulations are effective No-
vember 14, 2007. Solicitations issued
and resulting contracts entered into
prior to that date will be governed by
the regulations in effect at the time
the solicitation was issued.

§601.102 Revocation of prior pur-
chasing regulations.

All previous postal purchasing regu-
lations, including the Postal Con-
tracting Manual, Procurement Manual,
the Purchasing Manual (Issues 1, 2 and
3), and procurement handbooks, circu-
lars, and instructions, are revoked and
are superseded by the regulations con-
tained in this part.

§601.103 Applicability and coverage.

The regulations contained in this
part apply to all Postal Service acqui-

sition of property (except real prop-
erty) and services.

§601.104 Postal purchasing authority.

Only the Postmaster General/CEO;
the Postal Service’s vice president,
Supply Management; contracting offi-
cers with written statements of spe-
cific authority; and others designated
in writing or listed in this part have
the authority to bind the Postal Serv-
ice with respect to entering into, modi-
fying, or terminating any contract re-
garding the acquisition of property,
services, and related purchasing mat-
ters. The Postal Service’s vice presi-
dent, Supply Management, or his or
her designee, may also delegate in
writing local buying authority
throughout the Postal Service.

§601.105 Business relationships.

(a) General. A person or organization
wishing to have a continuing business
relationship with the Postal Service in
purchasing matters is expected to treat
the Postal Service in the same manner
as it would other valued customers of
similar size and importance. The Post-
al Service reserves the right to decline
to accept or consider proposals from a
person or organization when that per-
son or organization fails to meet rea-
sonable business expectations or pro-
vide a high level of confidence regard-
ing quality, prompt service, and overall
professionalism.

(b) Declining to accept or consider pro-
posals. The Postal Service may decline
to accept or consider proposals when a
person or organization exhibits unac-
ceptable conduct or business practices
that do not meet reasonable business
expectations or does not provide a high
level of confidence about the entity’s
current or future business relations.
Unacceptable conduct or business prac-
tices include, but are not limited to:

(1) Marginal or dilatory contract per-
formance;

(2) Failure to deliver on promises
made in the course of dealings with the
Postal Service;
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(3) Providing false or misleading in-
formation regarding financial condi-
tion, ability to perform, or other mate-
rial matters, including any aspect of
performance on a contract; and

(4) Engaging in other questionable or
unprofessional conduct or business
practices.

(c) Notice. If the Postal Service elects
to decline to accept or consider pro-
posals from a person or organization,
the vice president, Supply Manage-
ment, or his or her designee, will pro-
vide a written notice to the person or
organization by Certified Mail, return re-
ceipt requested, explaining:

(1) The reasons for the decision;

(2) The effective date of the decision;

(3) The scope of the decision;

(4) The period of time the decision
will be in effect, (a matter at the Post-
al Service’s discretion consistent with
the circumstances); and

(5) The supplier’s right to contest the
decision.

(d) Contesting Decisions. If a person or
organization believes the decision not
to accept or consider proposals is not
merited, it may contest the matter in
accordance with §601.108. The Postal
Service may reconsider the matter and,
if warranted, rescind or modify the de-
cision to decline to accept or consider
proposals.

§601.106 [Reserved]

§601.107 Initial disagreement resolu-
tion.
(a) Definitions.
(1) Days. Calendar days; however, any
time period will run until a day which
is not a Saturday, Sunday, or legal hol-

iday.
(2) Disagreements. All disputes, pro-
tests, claims, disagreements, or de-

mands of whatsoever nature arising in
connection with the acquisition of
property and services within the scope
of §601.103, above, except those:

(i) That arise pursuant to a contract
under the Contract Disputes Act under
§601.109;

(ii) That concern debarment, suspen-
sion, or ineligibility under §601.113; or

(iii) That arise out of the non-re-
newal of transportation contracts con-
taining other provisions for the review
of such decisions.

§601.108

(3) Interested parties. Actual or pro-
spective offerors whose direct eco-
nomic interests would be affected by
the award of, or failure to award, the
contract.

(4) Lodge. A disagreement is lodged
on the date it is received by the Con-
tracting Officer or the Supplier Dis-
agreement Resolution Official, as ap-
propriate.

(6) SDR Official. The Supplier Dis-
agreement Resolution Official, an indi-
vidual designated by the Postal Service
to perform the functions established
under §601.108.

(b) Policy. It is the policy of the Post-
al Service and in the interest of its
suppliers to resolve disagreements by
mutual agreement between the sup-
plier and the responsible contracting
officer. All disagreements arising in
connection with the purchasing process
must be lodged with the responsible
contracting officer in writing via fac-
simile, e-mail, hand delivery, or U.S.
Mail, within ten days of the date the
supplier received notification of award
or ten days from the date the supplier
received a debriefing. During the sup-
plier-contracting officer ten-day reso-
lution period, the responsible con-
tracting officer’s management may
help to resolve the disagreement. At
the conclusion of the ten-day resolu-
tion period, the contracting officer
must communicate, in writing, to the
supplier his or her resolution of the
disagreement.

(c) Alternative dispute resolution. Al-
ternative dispute resolution (ADR) pro-
cedures may be used, if agreed to by all
interested parties. The use of ADR to
resolve the disagreement must be con-
sidered, regardless of the nature of the
disagreement or when it occurred dur-
ing the purchasing process. If the use
of ADR is agreed upon, the ten-day
limitation is suspended; if the parties
cannot reach an agreement under ADR,
the supplier has ten days to lodge its
disagreement with the SDR Official.

§601.108 SDR Official
resolution.

(a) General. From time to time, dis-
agreements may arise between sup-
pliers, potential suppliers, and the
Postal Service regarding awards of con-
tracts and related matters that are not

disagreement
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resolved as set forth in §601.107 above.
If a disagreement under §601.107 is not
resolved within ten days after it was
lodged with the contracting officer, if
the use of ADR fails to resolve it at
any time, or if the supplier is not satis-
fied with the contracting officer’s reso-
lution of the disagreement, or if the de-
cision not to accept or consider pro-
posals under §601.105 is contested, the
SDR Official is available to provide
final resolution of the matter. The
Postal Service desires to resolve all
such disagreements quickly and inex-
pensively in keeping with the regula-
tions in this part. In resolving dis-
agreements, non-Postal Service pro-
curement rules or regulations will not
govern.

(b) Scope and applicability. In order to
resolve expeditiously disagreements
that are not resolved at the responsible
contracting officer level, to reduce liti-
gation expenses, inconvenience, and
other costs for all parties, and to facili-
tate successful business relationships
with Postal Service suppliers, the sup-
plier community, and other persons,
the following procedure is established
as the sole and exclusive means to re-
solve disagreements. All disagreements
will be lodged with and resolved, with
finality, by the SDR Official under and
in accordance with the sole and exclu-
sive procedure established in this sec-
tion.

(c) Lodging a disagreement. The dis-
agreement must be lodged in writing
and must state the factual -cir-
cumstances relating to it, the scope
and outcome of the initial disagree-
ment resolution attempt with the con-
tracting officer, and the remedy
sought. The address of the SDR Official
is: Room 4130 (Attn: SDR Official),
United States Postal Service Head-
quarters, 475 L’Enfant Plaza, SW.,
Washington, DC 20260-4130. E-mail Ad-
dress: SDROfficial@usps.gov. Fax Num-
ber: (202) 268-6234.

(d) Lodging timeframes. If a supplier
wishes the SDR Official to consider any
of the matters identified in §601.108(a)
disagreements must be lodged with
that official within the following time-
frames:

(1) Disagreements under §601.107 not
resolved with the contracting officer
must be lodged with the SDR Official
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within twenty days after they were
lodged with the contracting officer (un-
less ADR had been used to attempt to
resolve them);

(2) Disagreements under §601.107 for
which ADR had been agreed to be used
must be lodged with the SDR Official
within ten days after the supplier knew
or was informed by the contracting of-
ficer or otherwise that the matter was
not resolved;

(3) Disagreements under §601.107 re-
solved by the contracting officer as to
which the supplier is unhappy with the
resolution must be lodged with the
SDR Official within ten days after the
supplier first receives notification of
the contracting officer’s resolution;
and

(4) Contests of decisions under
§601.105 to decline to accept or consider
proposals must be lodged with the SDR
Official within ten days of the sup-
plier’s receipt of the written notice ex-
plaining the decision.

(5) The SDR Official may grant an ex-
tension of time to lodge a disagree-
ment or to provide supporting informa-
tion when warranted. Any request for
an extension must set forth the reasons
for the request, be made in writing, and
be delivered to the SDR Official on or
before the time to lodge a disagree-
ment lapses.

(e) Decision process. The SDR Official
will promptly provide a copy of a dis-
agreement to the contracting officer,
who will promptly notify other inter-
ested parties. The SDR Official will
consider a disagreement and any re-
sponse by other interested parties and
appropriate Postal Service officials
within a time frame established by the
SDR Official. The SDR Official may
also meet individually or jointly with
the person or organization lodging the
disagreement, other interested parties,
and/or Postal Service officials, and
may undertake other activities in
order to obtain materials, information,
or advice that may help to resolve the
disagreement. The person or organiza-
tion lodging the disagreement, other
interested parties, or Postal Service of-
ficials must promptly provide all rel-
evant, nonprivileged materials and
other information requested by the
SDR Official. If a submission contains
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trade secrets or other confidential in-
formation, it should be accompanied by
a copy of the submission from which
the confidential matter has been re-
dacted. The SDR Official will deter-
mine whether any redactions are ap-
propriate and will be solely responsible
for determining the treatment of any
redacted materials. After obtaining
such information, materials, and ad-
vice as may be needed, the SDR Offi-
cial will promptly issue a written deci-
sion resolving the disagreement and
will deliver the decision to the person
or organization lodging the disagree-
ment, other interested parties, and ap-
propriate Postal Service officials.

(f) Guidance. In considering and in re-
solving a disagreement, the SDR Offi-
cial will be guided by the regulations
contained in this part and all applica-
ble public laws enacted by Congress.
Non-Postal Service procurement rules
or regulations and revoked Postal
Service regulations will not apply or be
taken into account in resolving dis-
agreements. Failure of any party to
provide requested information may be
taken into account by the SDR Official
in the decision.

(g) Binding decision. A decision of the
SDR Official will be final and binding
on the person or organization lodging
the disagreement, other interested par-
ties, and the Postal Service. However,
the person or organization that lodged
the disagreement or another interested
person may appeal the decision of the
SDR Official to a federal court with ju-
risdiction over such claims, but only
on the grounds that the decision was
procured by fraud or other criminal
misconduct, or was obtained in viola-
tion of the regulations contained in
this part or an applicable public law
enacted by Congress.

(h) Resolution timeframe. It is intended
that this procedure generally will re-
solve disagreements within approxi-
mately thirty days after the receipt of
the disagreement by the SDR Official.
The time may be shortened or length-
ened depending on the complexity of
the issues and other relevant consider-
ations.

§601.109 Contract claims and disputes.

(a) General. This section implements
the Contract Disputes Act of 1978, as

§601.109

amended (41 U.S.C. 601-613). If ADR is
used, the SDR official may serve as a
mediator for contract performance dis-
agreements prior to bringing a con-
tract claim or dispute under this part.

(b) Policy. It is the Postal Service’s
intent to resolve contractual claims
and disputes by mutual agreement at
the level of an authorized contracting
officer whenever possible. In addition,
the Postal Service supports and en-
courages the use of alternative dispute
resolution as an effective way to under-
stand, address, and resolve conflicts
with suppliers. Efforts to resolve dif-
ferences should be made before the
issuance of a final decision on a claim,
and even when the supplier does not
agree to use ADR, the contracting offi-
cer should consider holding informal
discussions between the parties in
order to resolve the conflict before the
issuance of a final decision.

(c) Supplier claim initiation. Supplier
claims must be submitted in writing to
the contracting officer for final deci-
sion. The contracting officer must doc-
ument the contract file with evidence
of the date of receipt of any submission
that the contracting officer determines
is a claim. Supplier claims must be
submitted within 6 years after accrual
of a claim unless the parties agreed to
a shorter time period. The 6-year time
period does not apply to contracts
awarded prior to October 1, 1995.

(d) Postal Service claim initiation. The
contracting officer must issue a writ-
ten decision on any Postal Service
claim against a supplier, within six
years after accrual of a claim, unless
the parties agreed in writing to a
shorter time period. The 6-year time
period does not apply to contracts
awarded prior to October 1, 1995, or to
a Postal Service claim based on a sup-
plier claim involving fraud.

(e) Certified claims. Each supplier
claim exceeding $100,000 must be ac-
companied by a certification in accord-
ance with the supplier’s contract.

(f) Misrepresentation or fraud. When
the contracting officer determines that
the supplier is unable to support any
part of the claim and there is evidence
or reason to believe the inability is at-
tributable to either misrepresentation
of fact or fraud on the supplier’s part,
the contracting officer must deny that
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part of the claim and refer the matter
to the Office of Inspector General.

(g) Decision and appeal—(1) Con-
tracting officer’s authority. A con-
tracting officer is authorized to decide
or settle all claims arising under or re-
lating to a contract subject to the Con-
tract Disputes Act, except for:

(i) Claims or disputes for penalties or
forfeitures prescribed by statutes or
regulation that a Federal agency ad-
ministers; or

(ii) Claims involving fraud.

(2) Contracting officer’s decision. The
contracting officer must review the
facts pertinent to the claim, and may
obtain assistance from assigned coun-
sel and other advisors, and issue a final
decision in writing. The decision must
include a description of the claim or
dispute with references to the perti-
nent contract provisions, a statement
of the factual areas of agreement and
disagreement, and a statement of the
contracting officer’s decision with sup-
porting rationale.

(3) Insufficient information. When the
contracting officer cannot issue a deci-
sion because the supplier has not pro-
vided sufficient information, the con-
tracting officer may request the re-
quired information. Further failure to
provide the requested information is an
adequate reason to deny the claim.

(4) Furnishing Decisions. The con-
tracting officer must furnish a copy of
the decision to the supplier by Cer-
tified Mail™, return receipt requested,
or by any other method that provides
evidence of receipt.

(5) Decisions on claims for $100,000 or
less. If the supplier has asked for a deci-
sion within sixty days, the contracting
officer must issue a final decision on a
claim of $100,000 or less within sixty
calendar days of its receipt. The sup-
plier may consider the contracting offi-
cer’s failure to issue a decision within
the applicable time period as a denial
of its claim, and may file a suit or ap-
peal on the claim.

(6) Decisions on certified claims. For
certified claims over $100,000, the con-
tracting officer must either issue a
final decision within sixty days of their
receipt or notify the supplier within
the 60-day period of the time when a
decision will be issued. The time period
established must be reasonable, taking

39 CFR Ch. | (7-1-08 Edition)

into account the size and complexity of
the claim, the adequacy of the sup-
plier’s supporting data, and any other
relevant factors.

(7) Wording of decisions. The con-
tracting officer’s final decision must
contain the following paragraph: ‘“This
is the final decision of the contracting
officer pursuant to the Contract Dis-
putes Act of 1978 and the clause of your
contract entitled Claims and Disputes.
You may appeal this decision to the
Postal Service Board of Contract Ap-
peals by mailing or otherwise fur-
nishing written notice (preferably in
triplicate) to the contracting officer
within ninety days from the date you
receive this decision. The notice should
identify the contract by number, ref-
erence this decision, and indicate that
an appeal is intended. Alternatively,
you may bring an action directly in the
United States Court of Federal Claims
within twelve months from the date
you receive this decision.”

(8) Additional wording for decisions of
350,000 or less. When the claim or claims
denied total $50,000 or less, the con-
tracting officer must add the following
to the paragraph: ‘“‘In taking an appeal
to the Board of Contract Appeals, you
may include in your notice of appeal an
election to proceed under the Board’s
small claims (expedited) procedure,
which provides for a decision within
approximately 120 days, or an election
to proceed under the Board’s acceler-
ated procedure, which provides for a
decision within approximately 180
days. If you do not make an election in
the notice of appeal, you may do so by
written notice anytime thereafter.”

(9) Additional wording for decisions
over $50,000 up to $100,000. When the
claim or claims denied total $100,000 or
less, but more than $50,000, the con-
tracting officer must add the following
to the paragraph: ‘“‘In taking an appeal
to the Board of Contract Appeals, you
may include in your notice of appeal an
election to proceed under the Board’s
accelerated procedure, which provides
for a decision within approximately 180
days. If you do not make an election in
the notice of appeal, you may do so by
written notice anytime thereafter.”

(10) Information and resources. Con-
tracting officers must have sufficient
information available at the time a
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final decision is issued on a claim so
resolution of an appeal within the pe-
riod set for an expedited disposition
will not be delayed. Once an appeal is
docketed, and expedited disposition is
elected, contracting officers must de-
vote sufficient resources to the appeal
to ensure the schedule for resolution is
met. Nothing in this part precludes an
effort by the parties to settle a con-
troversy after an appeal has been filed,
although such efforts to settle the con-
troversy will not suspend processing
the appeal, unless the Board of Con-
tract Appeals so directs.

§601.110 Payment of claims.

Any claim amount determined in a
final decision to be payable, less any
portion previously paid, should be
promptly paid to the supplier without
prejudice to either party in the event
of appeal or action on the claim. In the
absence of appeal by the Postal Serv-
ice, a board or court decision favorable
in whole or in part to the supplier must
be implemented promptly. In cases
when only the question of entitlement
has been decided and the matter of
amount has been remanded to the par-
ties for negotiation, a final decision of
the contracting officer must be issued
if agreement is not reached promptly.

§601.111 Interest on claim amounts.

Interest on the amount found due on
the supplier’s claim must be paid from
the date the contracting officer re-
ceived the claim (properly certified, if
required) or from the date payment
would otherwise be due, if that date is
later, until the date of payment. Sim-
ple interest will be paid at the rate es-
tablished by the Secretary of the
Treasury for each 6-month period in
which the claim is pending. Informa-
tion on the rate at which interest is
payable is announced periodically in
the Postal Bulletin.

§601.112

Any party may seek review of an ad-
verse decision of the Board of Contract
Appeals in the Court of Appeals for the
Federal Circuit or in any other appro-
priate forum.

Review of adverse decisions.

§601.113

§601.113 Debarment, suspension, and
ineligibility.

(a) General. Except as provided other-
wise in this part, contracting officers
may not solicit proposals from, award
contracts to, or, when a contract pro-
vides for such consent, consent to sub-
contracts with debarred, suspended, or
ineligible suppliers.

(b) Definitions—(1) Affiliate. A busi-
ness, organization, person, or indi-
vidual connected by the fact that one
controls or has the power to control
the other or by the fact that a third
party controls or has the power to con-
trol both. Indications of control in-
clude, but are not limited to, inter-
locking management or ownership,
identity of interests among family
members, shared facilities and equip-
ment, contractual relationships, com-
mon use of employees, or a business en-
tity organized following the debar-
ment, suspension, or proposed debar-
ment of a supplier which has the same
or similar management, ownership, or
principal employees as the supplier
that was debarred, suspended, or pro-
posed for debarment. Franchise agree-
ments are not conclusive evidence of
affiliation if the franchisee has a right
to profit in proportion to its ownership
and bears the risk of loss or failure.

(2) Debarment. An exclusion from con-
tracting and subcontracting for a rea-
sonable, specified period of time com-
mensurate with the seriousness of the
offense, failure, or inadequacy of per-
formance.

(3) General Counsel. This includes the
General Counsel’s authorized rep-
resentative.

(4) Indictment. Indictment for a crimi-
nal offense. An information or other
filing by competent authority charging
a criminal offense is given the same ef-
fect as an indictment.

(5) Ineligible. An exclusion from con-
tracting and subcontracting by an enti-
ty other than the Postal Service under
statutes, executive orders, or regula-
tions, such as the Davis-Bacon Act, the
Service Contract Act, the Equal Em-
ployment Opportunity Acts, the Walsh-
Healy Public Contracts Act, or the En-
vironmental Protection Acts and re-
lated regulations or executive orders,
to which the Postal Service is subject
or has adopted as a matter of policy.
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(6) Suspension. An exclusion from
contracting and subcontracting for a
reasonable period of time due to speci-
fied reasons or the pendency of a debar-
ment proceeding.

(7 Supplier. For the purposes of this
part, a supplier is any individual, per-
son, or other legal entity that:

(i) Directly or indirectly (e.g.,
through an affiliate) submits offers for,
is awarded, or reasonably may be ex-
pected to submit offers for or be award-
ed, a Postal Service contract, including
a contract for carriage under Postal
Service or commercial bills of lading,
or a subcontract under a Postal Service
contract; or

(i1) Conducts business or reasonably
may be expected to conduct business
with the Postal Service as a subcon-
tractor, an agent, or as a representa-
tive of another supplier.

(c) Establishment and maintenance of
lists—(1) The vice president, Supply
Management will establish, maintain,
and make available a list of suppliers
debarred or suspended by the Postal
Service to contracting officers.

(2) The General Services Administra-
tion (GSA) compiles and maintains a
consolidated list of all persons and en-
tities debarred, suspended, proposed for
debarment, or declared ineligible by
Federal agencies or the Government
Accountability Office. GSA posts the
list on the Internet.

(3) The vice president, Supply Man-
agement will notify the GSA of any
Postal Service debarment, suspension,
and change in the status of suppliers,
including any of their affiliates, on the
Postal Service list.

(d) Treatment of suppliers on Postal
Service or GSA lists.

(1) Contracting officers will review
the Postal Service and GSA lists before
making a contract award.

(2) Suppliers on the Postal Service
list are excluded from receiving con-
tracts and subcontracts, and con-
tracting officers may not solicit pro-
posals or quotations from, award con-
tracts to, or, when a contract provides
for such consent, consent to sub-
contracts with such suppliers, unless
the vice president, Supply Manage-
ment, or his or her designee, after con-
sultation with the General Counsel,
has approved such action. Suppliers on
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the Postal Service list may not provide
goods or services to other persons or
entities for resale, in whole or part, to
the Postal Service and such other per-
sons or entities are obligated to review
the consolidated GSA list in order to
exclude suppliers debarred or sus-
pended by the Postal Service from per-
forming any part of a Postal Service
contract.

(3) Suppliers on the GSA list are as-
signed a code by GSA which is related
to the basis of ineligibility. The vice
president, Supply Management main-
tains a table describing the Postal
Service treatment assigned to each
code. Suppliers on the GSA list who are
coded as ineligible are excluded from
receiving contracts and subcontracts,
and contracting officers may not so-
licit proposals or quotations from,
award contracts to, or, when the con-
tract provides for such consent, con-
sent to subcontracts with such sup-
pliers, unless the vice president, Sup-
ply Management, or designee, after
consultation with the General Counsel,
has approved such action. Suppliers on
the GSA list may not provide goods or
services to other persons or entities for
resale, in whole or part, to the Postal
Service, and such other persons or enti-
ties are obligated to review the con-
solidated GSA list in order to exclude
debarred or suspended suppliers from
performing any part of a Postal Service
contract.

(4) Suppliers on the GSA list are as-
signed codes for which the table pro-
vides other Postal Service guidance,
and are considered according to that
guidance. When so indicated on the
table, contracting officers must obtain
additional information from the entity
responsible for establishing the sup-
plier’s ineligibility, if such information
is available.

(5) The debarment, suspension, or in-
eligibility of a supplier does not, of
itself, affect the rights and obligations
of the parties to any valid, pre-existing
contract. The Postal Service may ter-
minate for default a contract with a
supplier that is debarred, suspended, or
determined to be ineligible. Con-
tracting officers may not add new work
to any contract with a supplier that is
debarred, suspended, or determined to
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be ineligible by supplemental agree-
ment, by exercise of an option, or oth-
erwise (unless the work is classified as
an insignificant or significant minor
service change to a mail transportation
contract), except with the approval of
the vice president, Supply Manage-
ment, or designee.

(e) Causes for debarment—(1) The vice
president, Supply Management, with
the concurrence of the General Coun-
sel, may debar a supplier, including its
affiliates, for cause such as the fol-
lowing:

(i) Conviction of a criminal offense
incidental to obtaining or attempting
to obtain contracts or subcontracts, or
in the performance of a contract or
subcontract.

(ii) Conviction under a Federal anti-
trust statute arising out of the submis-
sion of bids or proposals.

(iii) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, tax evasion, or receiving
stolen property.

(iv) Violation of a Postal Service
contract so serious as to justify debar-
ment, such as willful failure to perform
a Postal Service contract in accord-
ance with the specifications or within
the time limit(s) provided in the con-
tract; a record of failure to perform or
of unsatisfactory performance in ac-
cordance with the terms of one or more
Postal Service contracts occurring
within a reasonable period of time pre-
ceding the determination to debar (ex-
cept that failure to perform or unsatis-
factory performance caused by acts be-
yond the control of the supplier may
not be considered a basis for debar-
ment); violation of a contractual provi-
sion against contingent fees; or accept-
ance of a contingent fee paid in viola-
tion of a contractual provision against
contingent fees.

(v) Any other offense indicating a
lack of business integrity or business
honesty.

(vi) Any other cause of a serious and
compelling nature that debarment is
warranted.

(2) The existence of a conviction in
paragraph (e)(1)(i) or (ii) of this section
can be established by proof of a convic-
tion in a court of competent jurisdic-
tion. If appeal taken from such convic-

§601.113

tion results in a reversal of the convic-
tion, the debarment may be removed
upon the request of the supplier, unless
another cause or another basis for de-
barment exists.

(3) The existence of any of the other
causes in paragraphs (e)(1)(iii), (iv),(v),
or (vi) of this section can be estab-
lished by a preponderance of the evi-
dence, either direct or indirect, in the
judgment of the vice president of Sup-
ply Management.

(4) The criminal, fraudulent, or im-
proper conduct of an individual may be
imputed to the firm with which he or
she is or has been connected when an
impropriety was committed. Likewise,
when a firm is involved in criminal,
fraudulent, or other improper conduct,
any person who participated in, knew
of, or had reason to know of the impro-
priety may be debarred.

(5) The fraudulent, criminal, or other
improper conduct of one supplier par-
ticipating in a joint venture or similar
arrangement may be imputed to other
participating suppliers if the conduct
occurred for or on behalf of the joint
venture or similar arrangement, or
with the knowledge, approval, or acqui-
escence of the supplier. Acceptance of
the benefits derived from the conduct
will be evidence of such knowledge, ap-
proval, or acquiescence.

(f) Mitigating factors—(1) The exist-
ence of any cause for debarment does
not necessarily require that a supplier
be debarred. The decision to debar is
within the discretion of the vice presi-
dent, Supply Management, with the
concurrence of the General Counsel,
and must be made in the best interest
of the Postal Service. The following
factors may be assessed in determining
the seriousness of the offense, failure,
or inadequacy of performance, and may
be taken into account in deciding
whether debarment is warranted:

(i) Whether the supplier had estab-
lished written standards of conduct and
had published internal control systems
at the time of the activity that con-
stitutes cause for debarment or had
adopted such procedures prior to any
Postal Service investigation of the ac-
tivity cited as a cause for debarment.

(ii) Whether the supplier brought the
activity cited as a cause for debarment
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to the attention of the Postal Service
in a prompt, timely manner.

(iii) Whether the supplier promptly
and fully investigated the cir-
cumstances involving debarment and,
if so, made the full results of the inves-
tigation available to appropriate offi-
cials of the Postal Service.

(iv) Whether the supplier cooperated
fully with the Postal Service during its
investigation into the matter.

(v) Whether the supplier paid or
agreed to pay all criminal, civil, and
administrative liability and other costs
arising out of the improper activity,
including any investigative or adminis-
trative costs incurred by the Postal
Service, and made or agreed to make
full restitution.

(vi) Whether the supplier took appro-
priate disciplinary action against the
individual(s) responsible for the activ-
ity that could cause debarment.

(vii) Whether the supplier imple-
mented and/or agreed to implement re-
medial measures, including those iden-
tified by the Postal Service.

(viii) Whether the supplier instituted
and/or agreed to institute new and/or
revised review and control procedures
and ethics programs.

(ix) Whether the supplier had ade-
quate time to eliminate circumstances
within the supplier’s organization that
could lead to debarment.

(x) Whether the supplier’s senior offi-
cers and mid-level management recog-
nize and understand the seriousness of
the misconduct giving rise to debar-
ment.

(2) The existence or nonexistence of
mitigating factors or remedial meas-
ures such as those above is not deter-
minative whether or not a supplier
should be debarred. If a cause for de-
barment exists, the supplier has the
burden of demonstrating, to the satis-
faction of the vice president, Supply
Management that debarment is not
warranted or necessary.

(g) Period of debarment—(1) When an
applicable statute, executive order, or
controlling regulation of other agen-
cies provides a specific period of debar-
ment, that period applies. In other
cases, debarment by the Postal Service
should be for a reasonable, definite,
stated period of time, commensurate
with the seriousness of the offense or

39 CFR Ch. | (7-1-08 Edition)

the failure or inadequacy of perform-
ance. Generally, a period of debarment
should not exceed three years. When
debarment for an additional period is
deemed necessary, notice of the pro-
posed additional period of debarment
must be furnished to the supplier as in
the case of original debarment.

(2) Except as precluded by an applica-
ble statute, executive order, or control-
ling regulation of another agency, de-
barment may be removed or the period
may be reduced by the vice president,
Supply Management when requested by
the debarred supplier and when the re-
quest is supported by a reasonable jus-
tification, such as newly discovered
material evidence, reversal of a convic-
tion, bona fide change of ownership or
management, or the elimination of the
causes for which debarment was im-
posed. The vice president, Supply Man-
agement may, at his or her discretion,
deny any request or refer it to the Ju-
dicial Officer for a hearing and for find-
ings of fact, which the vice president,
Supply Management will consider when
deciding the matter. When a debarment
is removed or the debarment period is
reduced, the vice president, Supply
Management must state in writing the
reason(s) for the removal of the debar-
ment or the reduction of the period of
debarment.

(h) Procedural requirements for debar-
ment—(1) After securing the concur-
rence of the General Counsel, the vice
president, Supply Management will ini-
tiate a debarment proceeding by send-
ing the supplier a written notice of pro-
posed debarment. The notice will be
served by sending it to the last known
address of the supplier by Certified
Mail, return receipt requested. A copy
of the notice will be furnished to the
Office of Inspector General. The notice
will state that debarment is being con-
sidered; the reason(s) for the proposed
debarment; the anticipated period of
debarment and the proposed effective
date; and that, within thirty days of
the notice, the supplier may submit, in
person or in writing, or through a rep-
resentative, information and argument
in opposition to the proposed debar-
ment. In the event a supplier does not
submit information or argument in op-
position to the proposed debarment to
the vice president, Supply Management
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within the time allowed, the debar-
ment will become final with no further
review or appeal.

(2) If the proposed debarment is based
on a conviction or civil judgment, the
vice president, Supply Management,
with the concurrence of the General
Counsel, may decide whether debar-
ment is merited based on the convic-
tion or judgment, including any infor-
mation received from the supplier. If
the debarment is based on other cir-
cumstances or if there are questions re-
garding material facts, the vice presi-
dent, Supply Management may seek
additional information from the sup-
plier and/or other persons, and may re-
quest the Judicial Officer to hold a
fact-finding hearing on such matters.
The hearing will be governed by rules
of procedure promulgated by the Judi-
cial Officer. The vice president, Supply
Management may reject any findings
of fact, in whole or in part, when they
are clearly erroneous.

(3) When the vice president, Supply
Management proposes to debar a sup-
plier already debarred by another gov-
ernment agency for a period concur-
rent with such debarment, the debar-
ment proceedings before the Postal
Service may be based entirely upon the
record of evidence, facts, and pro-
ceedings before the other agency, upon
any additional facts the Postal Service
deems relevant, or on the decision of
another government agency. In such
cases, the findings of facts by another
government agency may be considered
as established, but, within thirty days
of the notice of proposed debarment,
the supplier may submit, in person or
in writing, or through a representative,
any additional facts, information, or
argument to the vice president, Supply
Management, and to explain why de-
barment by the Postal Service should
not be imposed.

(4) Questions of fact to be resolved by
a hearing before the Judicial Officer
will be based on the preponderance of
the evidence.

(5) After consideration of the cir-
cumstances and any information and
argument submitted by the supplier,
the vice president, Supply Manage-
ment, with the concurrence of the Gen-
eral Counsel, will issue a written deci-
sion regarding whether the supplier is
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debarred, and, if so, for the period of
debarment. The decision will be mailed
to the supplier by Certified Mail, re-
turn receipt requested. A copy of the
decision will be furnished to the Office
of the Inspector General. The decision
will be final and binding, unless the de-
cision was procured by fraud or other
criminal misconduct, or the decision
was obtained in violation of the regula-
tions contained in this part or an appli-
cable public law enacted by Congress.

(i) Causes for suspension. The vice
president, Supply Management, may
suspend any supplier, including any of
its affiliates:

(1) If the supplier commits, is in-
dicted for, or is convicted of fraud or a
criminal offense incidental to obtain-
ing, attempting to obtain, or per-
forming a government contract, vio-
lates a Federal antitrust statute aris-
ing out of the submission of bids and
proposals, or commits or engages in
embezzlement, theft, forgery, bribery,
falsification or destruction of records,
or receipt of stolen property, or any
other offense indicating a lack of busi-
ness integrity or business honesty;

(2) For any other cause of such seri-
ous and compelling nature that suspen-
sion is warranted; or

(3) If the Postal Service has notified
a supplier of its proposed debarment
under this Part.

(j) Period of suspension. A suspension
will not exceed one year in duration,
except a suspension may be extended
for reasonable periods of time beyond
one year by the vice president, Supply
Management. The termination of a sus-
pension will not prejudice the Postal
Service’s position in any debarment
proceeding. A suspension will be super-
seded by a decision rendered by the
vice president, Supply Management,
under paragraph (h)(5) of this section.

(k) Procedural requirements for suspen-
sion—(1) The vice president, Supply
Management will notify a supplier of a
suspension or an extension of a suspen-
sion and the reason(s) for the suspen-
sion or extension in writing sent to the
supplier by Certified Mail, return re-
ceipt requested, within ten days after
the effective date of the suspension or
extension. A copy of the notice will be
furnished to the Office of the Inspector
General.
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(2) The notice will state the cause(s)
for the suspension or extension.

(3) Within thirty days of notice of
suspension or an extension, a supplier
may submit to the vice president, Sup-
ply Management, in writing, any infor-
mation or reason(s) the supplier be-
lieves makes a suspension or an exten-
sion inappropriate, and the vice presi-
dent, Supply Management, in consulta-
tion with the General Counsel, will
consider the supplier’s submission, and,
in their discretion, may revoke a sus-
pension or an extension of a suspen-
sion. If a suspension or extension is re-
voked, the revocation will be in writing
and a copy of the revocation will be
sent to the supplier by Certified Mail,
return receipt requested. A copy of the
revocation will be furnished to the Of-
fice of the Inspector General.

PART 602—INTELLECTUAL PROPERTY
RIGHTS OTHER THAN PATENTS

Sec.

602.1 General principles.

602.2 Office of Licensing, Philatelic and Re-
tail Services Department.

602.3 Requests for use.

AUTHORITY: 39 U.S.C. 401(5).

SOURCE: 43 FR 42250, Sept. 20, 1978, unless
otherwise noted.

§602.1 General principles.

It is the policy of the Postal Service
to secure full ownership rights for its
intellectual properties other than pat-
ents (hereinafter, intellectual prop-
erties) having significant economic or
other business value, except when to do
so would be contrary to the best inter-
est of the Postal Service. Intellectual
property rights shall be acquired and
managed so as to:

(a) Promote the economic, oper-
ational, and competitive well-being of
the Postal Service;

(b) Limit restrictions on the use of
Postal Service intellectual property to
a minimum consistent with its statu-
tory obligations;

(c) Assure that all potential users are
treated fairly;

(d) Give due regard to other relevant
considerations.

39 CFR Ch. | (7-1-08 Edition)

§602.2 Office of Licensing, Philatelic
and Retail Services Department.

In accordance with the foregoing pol-
icy, the Postal Service Office of Licens-
ing, Philatelic and Retail Services De-
partment, formulates the program for
the management of the Postal Serv-
ice’s rights in intellectual property
(except patents and technical data
rights in Postal Service contracts,
which is the responsibility of Postal
Service contracting officers). The Of-
fice of Licensing and the contracting
officers identify intellectual properties
in which the Postal Service should se-
cure its rights. It receives and makes
recommendations for the disposition of
applications for use of Postal Service
intellectual property. It periodically
reviews the intellectual property rights
portfolio to determine the extent of the
utilization of protected properties and
to recommend relinquishment of own-
ership when it considers ownership no
longer desirable. It is advised by the
Office of Procurement of performance
under license agreements and makes
recommendations for corrective meas-
ures when necessary. In consultation
with the Law Department, it rec-
ommends appropriate action against
unauthorized use of intellectual prop-
erty.

[56 FR 58859, Nov. 22, 1991]

§602.3 Requests for use.

(a) Inquiries concerning licenses to
use Postal Service trademarks or serv-
ice marks, copyright materials and in-
tellectual property other than patents
and technical data rights in Postal
Service contracts must be sent to: Of-
fice of Licensing, Philatelic and Retail
Services Department, US Postal Serv-
ice, 475 L’Enfant Plaza SW., Wash-
ington, DC 20260-6700.

(b) Requests for the use of intellec-
tual property should be submitted on
the form provided by the Office of Li-
censing to the licensing advisor des-
ignated by that Office. Each request is
considered in a timely fashion in ac-
cordance with the policy established in
this section. Requests favorably con-
sidered are forwarded to the Office of
Licensing for approval.
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(c) Approved requests contemplating
a permissive (no fee) use of the intel-
lectual property are evidenced by a let-
ter of permission furnished to the re-
quester.

(d) Approved requests contemplating
a contractual (fee) use of the intellec-
tual property are forwarded to the Of-
fice of Licensing for the negotiation of
a satisfactory license agreement.

(e) Each license agreement is subject
to legal review.

SUBCHAPTER

§602.3

(f) Requesters are promptly advised
of unapproved requests.

A transmittal letter effecting the
above changes to the Domestic Mail
Manual will be published and trans-
mitted automatically to subscribers.
Notice of issuance of the transmittal
letter will be published in the FEDERAL
REGISTER as provided by 39 CFR 111.3.

[56 FR 58859, Nov. 22, 1991]

| [RESERVED]
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